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10-8-108

MUNICIPAL LAND USE

10-8-108.

Violations

and penalties.

(1) (a) The owner and operator who fails to adhere to the safety, training,
and certification standards established by the rules of the department for
the operation of a moonwalker in this state is guilty of a class A misdemeanor.
(b) If such failure results in bodily harm or property damage, the owner
and operator is guilty of a third degree felony.
(c) If such failure results in serious bodily harm or death of a
moon walker user or bystander, the owner and operator is guilty of a
second degree felony.
(2) The owner and operator of a moon walker that is convicted for any of the
crimes under Subsection (1) shall pay for any restitution and damages:
(a) to the owner of the real or personal property; and
(b) to the person injured or the heirs of anyone killed.
History: C. 1953, 10-8-108, enacted by L.
1990, ch. 278, § 8; 1991, ch. 241, § 6.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted
"class A" for "class B" in Subsection (l)(a).
Effective Dates. - Laws 1990, ch. 278 be-

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.
Cross-References. - Sentencing for felonies, §§ 76-3-201, 76-3-203, 76-3-301.
Sentencing for misdemeanors, §§ 76-3-201,
76-3-204, 76-3-301.

CHAPTER 9
MUNICIPAL LAND USE
DEVELOPMENT AND MANAGEMENT
Revision of Chapter. - Laws 1991, ch. 235 revised this chapter by repealing §§ 10-9-1
through 10-9-30, and enacting §§ 10-9-101 through 10-9-1003, effective July 1, 1992.
Part 3

Section
10-9-1 to 10-9-30. Repealed.

General Plan

Part 1
General Provisions
10-9-101.
10-9-102.
10-9-103.
10-9-104.
10-9-105.
10-9-106.

Short title.
Purpose.
Definitions - Notice.
Stricter requirements.
State and federal property.
Property owned by other government units - Effect of
land use and development ordinances.

Part 2
Planning Commission
10-9-201.
10-9-202.
10-9-203.
10-9-204.
10-9-205.

Appointment, term, vacancy,
and compensation.
Organization and procedures.
Use of state data.
Powers and duties.
Entrance upon land.

Section
10-9-301.
10-9-302.
10-9-303.
10-9-304.
10-9-305.
10-9-306.

General plan.
Plan preparation.
Plan adoption.
Amendment of plan.
Effect of the plan on public
uses.
Effect of official maps.

Part 4
Zoning
10-9-401.
10-9-402.
10-9-403.
10-9-404.
10-9-405.
10-9-406.
10-9-407.
10-9-408.
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General powers.
Preparation and adoption.
Amendments and rezonings.
Temporary regulations.
Zoning districts.
Zoning of annexed territory.
Conditional uses.
Nonconforming uses and structures.
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Part 5

Section
10-9-706.
10-9-707.
10-9-708.

Residential Facilities for Elderly
Section
10-9-501.

Residential facilities for elderly
persons.
Municipal ordinances governing elderly residential facilities.
Municipal approval of elderly
residential facilities.
Elderly residential facilities in
areas zoned exclusively for
single-family dwellings.

10-9-502.
10-9-503.
10-9-504.

Residential
10-9-601.
10-9-602.
10-9-603.
10-9-604.

Part 8
Subdivisions
10-9-801.
10-9-802.
10-9-803.
10-9-804.
10-9-805.

Part 6
Facilities for Handicapped
Residential facility for handicapped persons.
Municipal ordinances governing handicapped residential
facilities.
Municipal approval of handicapped residential facilities.
Handicapped residential facilities in areas zoned exclusively for single-family dwellings.

10-9-806.
10-9-807.
10-9-808.
10-9-809.
10-9-810.
10-9-811.

Solar Energy Access

Board of Adjustment

10-9-702.
10-9-703.
10-9-704.
10-9-705.

10-9-901.

Board of adjustment
Appointment - Term
Vacancy.
Organization - Procedures.
Powers and duties.
Appeals.
Routine and uncontested matters.

10-9-1 to 10-9-30.

Enactment of subdivision ordinance.
Preparation - Adoption.
Amendments to subdivision ordinance.
Maps and plats required.
Subdivision approval procedure.
Exemptions from plat requirement.
Dedication of streets.
Vacating or changing a subdivision plat.
Notice of hearing for plat
change.
Grounds for vacating or changing a plat.
Penalties.

Part 9

Part 7
10-9-701.

Special exceptions.
Variances.
District court review of board of
adjustment decision.

Restrictions for solar and other
energy devices.

Part 10
Appeals and Enforcement
10-9-1001.
10-9-1002.
10-9-1003.

Appeals.
Enforcement.
Penalties.

Repealed.

Repeals. - Laws 1991, ch. 235, § 109 repeals §§ 10-9-1 to 10-9-15 and 10-9-17 to
10-9-30, Utah Code Annotated 1953 and as enacted or last amended by L. 1953, ch. 19, § l;
1981,ch.44,§§ 1,2,4; 1983,ch. 33, § 5; 1983,
ch. 37, §§ 1, 2; 1985, ch. 87, § 1; 1987, ch. 92,
§ 12; 1987, ch. 124, § 2; 1989, ch. 75, §§ 1, 2;

1990, ch. 183, §§ 1, 2; 1990, ch. 309, § 1, providing for zoning, building, and planning, effective July 1, 1992.
Section 10-9-16, Utah Code Annotated 1953,
relating to the power of cities to enjoin ordinance violations, was repealed by Laws 1983,
ch. 37, § 5.
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10-9-102

PART 1
GENERAL PROVISIONS
10-9-101.

Short title.

This chapter shall be known as "The Municipal Land Use Development and
Management Act."
History: C. 1953, 10-9-101, enacted by L.
1991, ch. 235, § 1.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.
Cross-References. - Airport zoning regulations, § 2-4-1 et seq.
Building and fire regulations, § 10-8-52.
County zoning and planning, § 17-27-101 et
seq.

Lumberyards and combustible materials,
prohibition within fire limits, § 10-8-70.
Community redevelopment,§ 17A-2-1101 et
seq.
Neighborhood development,§ 17A-2-1201 et
seq.
State planning coordinator,§ 63-28-1 et seq.

COLLATERAL REFERENCES

Utah Law Review. - Housing in Salt Lake
County - A Place to Live for the Poor?, 1972
Utah L. Rev. 193.
Utah Environmental Problems and Legislative Response, 1972 Utah L. Rev. 479, 1973
Utah L. Rev. 1.
Preserving Utah's Open Spaces, 1973 Utah
L. Rev. 164.
Comment, Melville v. Salt Lake County Technical Notice: A Judicial Lesson in Avoiding Inevitable Conflicts, 1975 Utah L. Rev.
520.
Development Fees: Standards to Determine
Their Reasonableness, 1982 Utah L. Rev. 549.
The Availability of 42 U.S.C. § 1983 in

10-9-102.

Challenges of Land Use Planning Regulations:
A Developer's Dream Come True?, 1982 Utah
L. Rev. 571.
Financing Community Impacts: Local Planning Issues in Ski Resort Development, 1985
Utah L. Rev. 783.
Brigham Young Law Review. - Using
Planned Development Ordinances to Downzone: Sherman v. City of Colorado Springs
Planning Commission, 1985 B.Y.U.L. Rev.
359.
Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 10 et seq.
C.J.S. - 101A C.J.S. Zoning and Land Planning § 2 et seq.

Purpose.

To accomplish the purpose of this chapter, and in order to provide for the
health, safety, and welfare, and promote the prosperity, improve the morals,
peace and good order, comfort, convenience, and aesthetics of the municipality
and its present and future inhabitants and businesses, to protect the tax base,
secure economy in governmental expenditures, foster the state's agricultural
and other industries, protect both urban and nonurban development, and to
protect property values, municipalities may enact all ordinances, resolutions,
and rules that they consider necessary for the use and development of land
within the municipality, including ordinances, resolutions, and rules governing uses, density, open spaces, structures, buildings, energy efficiency, light
and air, air quality, transportation and public or alternative transportation,
infrastructure, public facilities, vegetation, and trees and landscaping, unless
those ordinances, resolutions, or rules are expressly prohibited by law.
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History: C. 1953, 10-9-102, enacted by L.
1991, ch. 235, § 2; 1992, ch. 93, § 1.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, substituted "chapter" for "act" near the beginning of the section

10-9-103.

Definitions

-

and inserted "air quality" and "and public or
alternative transportation" near the end of the
section.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

Notice.

(1) As used in this chapter:

(a) "Billboard" means a freestanding ground sign located on industrial,
commercial, or residential property if the sign is designed or intended to
direct attention to a business, product, or service that is not sold, offered,
or existing on the property where the sign is located.
(b) "Chief executive officer" means:
(i) the mayor in municipalities operating under all forms of municipal government except the council-manager form; or
(ii) the city manager in municipalities operating under the council-manager form of municipal government.
(c) "Conditional use" means a land use that, because of its unique characteristics or potential impact on the municipality, surrounding neighbors, or adjacent land uses, may not be compatible in some areas or may
be compatible only if certain conditions are required that mitigate or
eliminate the detrimental impacts.
(d) "County" means the unincorporated area of the county.
(e) "Elderly person" means a person who is 60 years old or older, who
desires or needs to live with other elderly persons in a group setting, but
who is capable of living independently.
(f) (i) "General plan" means a document that a municipality adopts
that sets forth general guidelines for proposed future development of
the land within the municipality, as set forth in Sections 10-9-301
and 10-9-302.
(ii) "General plan" includes what is also commonly referred to as a
"master plan."
(g) "Handicapped person" means a person who:
(i) has a severe, chronic disability attributable to a mental or physical impairment or to a combination of mental and physical impairments that is likely to continue indefinitely and that results in a
substantial functional limitation in three or more of the following
areas of major life activity:
(A) self-care;
(B) receptive and expressive language;
(C) learning;
(D) mobility;
(E) self-direction;
(F) capacity for independent living; and
(G) economic self-sufficiency; and
(ii) requires a combination or sequence of special interdisciplinary
or generic care, treatment, or other services that are individually
planned and coordinated to allow the person to function in, and contribute to, a residential neighborhood.
(h) "Legislative body" means the city council or city commission.
(i) "Municipality" means a city or town.
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(j) "Nonconforming

10-9-103

structure" means a structure that:
(i) legally existed before its current zoning designation; and
(ii) because of subsequent zoning changes, does not conform with
the zoning regulation's setback, height restrictions, or other regulations that govern the structure.
(k) "Nonconforming use" means a use of land that:
(i) legally existed before its current zoning designation;
(ii) has been maintained continuously since the time the zoning
regulation governing the land changed; and
(iii) because of subsequent zoning changes, does not conform with
the zoning regulations that now govern the land.
(1) "Official map" means a map of proposed streets that has the legal
effect of prohibiting development of the property until the municipality
develops the proposed street.
(m) (i) "Residential facility for elderly persons" means a single-family
or multiple-family dwelling unit that meets the requirements of Part
5 and any ordinance adopted under authority of that part.
(ii) "Residential facility for elderly persons" does not include a
health care facility as defined by Section 26-21-2.
(n) "Residential facility for handicapped persons" means a single-family or multiple-family dwelling unit that meets the requirements of Part 6
and any ordinance adopted under authority of that part.
(o) "Special district" means all entities established under the authority
of Title 17A and any other governmental or quasi-governmental entity
that is not a county, municipality, school district, or unit of the state.
(p) "Street" means public rights-of-way, including highways, avenues,
boulevards, parkways, roads, lanes, walks, alleys, viaducts, subways, tunnels, bridges, public easements, and other ways.
(q) (i) "Subdivision" means any land that is divided, resubdivided or
proposed to be divided into two or more lots, parcels, sites, units,
plots, or other division of land for the purpose, whether immediate or
future, for offer, sale, lease, or development either on the installment
plan or upon any and all other plans, terms, and conditions.
(ii) "Subdivision" includes:
(A) the division or development of land whether by deed,
metes and bounds description, devise and testacy, lease, map,
plat, or other recorded instrument; and
(B) divisions of land for all residential and nonresidential
uses, including land used or to be used for commercial, agricultural, and industrial purposes.
(r) "Unincorporated" means the area outside of the incorporated boundaries of cities and towns.
(2) (a) A municipality meets the requirements of reasonable notice required by this chapter if it:
(i) posts notice of the hearing or meeting in at least three public
places within the jurisdiction and publishes notice of the hearing or
meeting in a newspaper of general circulation in the jurisdiction, if
one is available; or
(ii) gives actual notice of the hearing or meeting.
(b) A municipal legislative body may enact an ordinance establishing
stricter notice requirements than those required by this subsection.
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(c) (i) Proof that one of the two forms of notice authorized by this subsection was given is prima facie evidence that notice was properly
given.
(ii) If notice given under authority of this section is not challenged
as provided in Section 10-9-1001 within 30 days from the date of the
meeting for which the notice was given, the notice is considered adequate and proper.
History: C. 1953, 10-9-103, enacted by L.
1991, ch. 235, § 3; 1992, ch. 23, § 1.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, designated the introductory language and redesignated the following subsections as Subsections (l)(a)

10-9-104.

through (l)(k)(iii), added Subsection (1)(1), redesignated the subsequent subsections as
(l)(m)(i) through (r), and added new Subsection
(2).

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

Stricter requirements.

(1) Except as provided in Subsection (2), municipalities may enact ordinances imposing stricter requirements or higher standards than are required
by this chapter.
(2) A municipality may not impose stricter requirements or higher standards than are required by:
(a) Section 10-9-106;
(b) Part 5, Residential Facilities for Elderly Persons; and
(c) Part 6, Residential Facilities for Handicapped Persons.
History: C. 1953, 10-9-104, enacted by L.
1991, ch. 235, § 4; 1992, ch. 23, § 2.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, rewrote the section, which had provided for application of the

stricter of regulations under this chapter and
other statutes, ordinances, or regulations.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

COLLATERAL REFERENCES

Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 12.

10-9-105.

C.J.S. -101A
ning § 11.

C.J.S. Zoning and Land Plan-

State and federal property.

Unless otherwise provided by law, nothing contained in Parts 4 and 8 of this
chapter may be construed as giving the planning commission or the legislative body jurisdiction over properties owned by the state of Utah or the United
States government.
History: C. 1953, 10-9-105, enacted by L.
1991, ch. 235, § 5; 1992, ch. 23, § 3.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, subs.tituted "Parts
4 and 8" for "Parts 3 and 8."

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.
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10-9-204

NOTES TO DECISIONS

Referendum.
An ordinance passed by a county council, at
the request of the planning commission, changing the classification of certain property from

residential to commercial use, was an administrative act and not subject to referendum. Bird
v. Sorenson, 16 Utah 2d 1, 394 P.2d 808 (1964).

10-9-203. Use of state data.
(1) The planning commission may obtain access to and use any data and
information held by the state or any of its agencies:
(a) that is classified "public"; and
(b) that is classified "protected" if the planning commission's use of the
data is lawfully authorized or if the data will be used for a purpose similar
to the purpose for which it was gathered.
(2) Each state official, department, and agency shall:
(a) make any data and information requested by the planning commissions available if authorized under the requirements of this section; and
(b) furnish any other technical assistance and advice that they have
available to planning commissions without additional cost to the municipality.
History: C. 1953, 10-9-203, enacted by L.
1991, ch. 235, § 9.
Cross-References. - Government records,
Title 63, Chapter 2.

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-204. Powers and duties.
The planning commission shall:
(1) prepare and recommend a general plan and amendments to the
general plan to the legislative body as provided in this chapter;
(2) recommend zoning ordinances and maps, and amendments to zoning ordinances and maps, to the legislative body as provided in this chapter;
(3) administer provisions of the zoning ordinance, where specifically
provided for in the zoning ordinance adopted by the legislative body;
(4) recommend subdivision regulations and amendments to those regulations to the legislative body as provided in this chapter;
(5) recommend approval or denial of subdivision applications as provided in this chapter;
(6) advise the legislative body on matters as the legislative body directs;
(7) hear or decide any matters that the legislative body designates,
including the approval or denial of, or recommendations to approve or
deny, conditional use permits;
(8) exercise any other powers:
(a) that are necessary to enable it to perform its function; or
(b) delegated to it by the legislative body.
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History: C. 1953, 10-9-204, enacted by L.
1991, ch. 235, § 10.

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-205. Entrance upon land.
The planning commission or its authorized agents may enter upon any land
at reasonable times to make examinations and surveys.
History: C. 1953, 10-9-205, enacted by L.
1991, ch. 235, § 11; 1992, ch. 23, § 5.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, deleted "and to

place and maintain necessary monuments and
marks on the land" from the end of the section.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

PART 3
GENERAL PLAN
10-9-301. General plan.

)'

(1) In order to accomplish the purposes set forth in this chapter, each municipality shall prepare and adopt a comprehensive, long-range general plan
for:
(a) present and future needs of the municipality; and
(b) growth and development of the land within the municipality or any
part of the municipality.
(2) The plan may provide for:
(a) health, general welfare, safety, energy conservation, transportation, prosperity, civic activities, aesthetics, and recreational, educational,
and cultural opportunities;
(b) the reduction of the waste of physical, financial, or human resources
that result from either excessive congestion or excessive scattering of
population;
(c) the efficient and economical use, conservation, and production of the
supply of:
(i) food and water; and
(ii) drainage, sanitary, and other facilities and resources;
(d) the use of energy conservation and solar and renewable energy
resources;
(e) the protection of urban development; and
(f) the protection and promotion of air quality.
(3) The municipality may determine the comprehensiveness, extent, and
format of the general plan.
History: C. 1953, 10-9-301, enacted by L.
1991, ch. 235, § 12; 1992, ch. 23, § 6; 1992,
ch. 93, § 2.
Amendment Notes. - The 1992 amendment by ch. 23, effective July 1, 1992, inserted
"aesthetics" in Subsection (2)(a), subdivided
subsection (2)(c), and made related stylistic
changes.

The 1992 amendment by ch. 93, effective
July 1, 1992, made stylistic changes in Subsection (1) and added Subsection (2)(f).
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.
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10-9-302

NOTES TO DECISIONS
discretion is abused. Phi Kappa Iota Fraternity
v. Salt Lake City, 116 Utah 536,212 P.2d 177
(1949).

ANALYSIS

Constitutionality.
-Comprehensive
zoning.
-Fraternity
and sorority houses.
Discretion of governing body.
Purposes.
Subdivisions.

Constitutionality.
-Comprehensive
zoning.
Comprehensive zoning plans are valid. Marshall v. Salt Lake City, 105 Utah 111, 141 P.2d
704, 149 A.L.R. 282 (1943).
-Fraternity
and sorority houses.
Ordinance confining the location of fraternity or sorority houses, in restricted residential
district, to an area not more than 600 feet from
the lands and premises occupied by the institution to which the fraternity or sorority is incident was valid as against contention that it
was a discrimination against the rightful use
of the plaintiffs' premises. Phi Kappa Iota Fraternity v. Salt Lake City, 116 Utah 536, 212
P.2d 177 (1949).
Discretion of governing body.
By statute, the governing body of a city is
granted discretionary power to district and
zone cities for various purposes that are in the
public interest; the exercise of that power will
not be interfered with by the courts unless the

Purposes.
The elements required of a zoning plan are:
be comprehensive; be designed to protect the
health, safety, and morals of the inhabitants;
promote the general welfare; avoid overcrowding and congestion in traffic and population;
facilitate transportation and other public service; and meet the ordinary or common requirements of happy, convenient and comfortable living by the inhabitants of the districts
and the city as a whole. Marshall v. Salt Lake
City, 105 Utah 111, 141 P.2d 704, 149 A.L.R.
282 (1943).
Subdivisions.
A city ordinance requmng subdividers to
dedicate 7 percent of the subdivision's land to
the city, or pay the equivalent of that value in
cash, for flood control and/or parks and recreation facilities was within the scope of authority and responsibility of the city government in
the promotion of the health, safety, morals and
general welfare of the community. Call v. City
of West Jordan, 606 P.2d 217 (Utah 1979). See
also Call v. City of West Jordan, 614 P.2d 1257
(Utah 1980) (subdivider could try to show ordinance invalid as applied to it); Call v. City of
West Jordan, 727 P.2d 180 (Utah 1986) (ordinance held invalid on other grounds).

COLLATERAL REFERENCES

Utah Law Review. - Note, Urban Planning and Development - Race and Poverty Past, Present and Future, 1971 Utah L. Rev.
46.

10-9-302.

Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 17 et seq.
C.J.S. -101A C.J.S. Zoning and Land Planning § 39.

Plan preparation.

(1) (a) The planning commission shall make and recommend to the legislative body a proposed general plan for the area within the municipality.
(b) The plan may include areas outside the boundaries of the municipality if, in the commission's judgment, they are related to the planning
of the municipality's territory.
(c) Except as otherwise provided by law, when the plan of a municipality involves territory outside the boundaries of the municipality, the municipality may not take action affecting that territory without the concurrence of the county or other municipalities affected.
(2) The general plan, with the accompanying maps, plats, charts and descriptive and explanatory matter, shall show the planning commission's recommendations for the development of the territory covered by the plan, and
may include, among other things:
(a) a land use element that:
531

10-9-302

r

CITIES AND TOWNS

(i) designates the proposed general distribution and location and
extent of uses of land for housing, business, industry, agriculture,
recreation, education, public buildings and grounds, open space, and
other categories of public and private uses ofland as appropriate; and
(ii) may include a statement of the standards of population density
and building intensity recommended for the various land use categories covered by the plan;
(b) a transportation and circulation element consisting of the general
location and extent of existing and proposed freeways, arterial and collector streets, mass transit, and any other modes of transportation that are
appropriate, all correlated with the land use element of the plan;
(c) an environmental element that addresses:
(i) the protection, conservation, development, and use of natural
resources, including the quality of air, forests, soils, rivers and other
waters, harbors, fisheries, wildlife, minerals, and other natural resources; and
(ii) the reclamation of land, flood control, prevention and control of
the pollution of streams and other waters, regulation of the use of
land on hillsides, stream channels and other environmentally sensitive areas, the prevention, control, and correction of the erosion of
soils, protection of watersheds and wetlands, and the mapping of
known geologic hazards;
(d) a public services and facilities element showing general plans for
sewage, waste disposal, drainage, local utilities, rights-of-way, easements, and facilities for them, police and fire protection, and other public
services;
(e) a rehabilitation, redevelopment, and conservation element consisting of plans and programs for:
(i) historic preservation; and
(ii) the elimination of blight and for redevelopment, including
housing sites, business and industrial sites, and public building siteR;
(f) an economic element composed of appropriate studies and an economic development plan that may include review of municipal revenue
and expenditures, revenue sources, identification of base and residentiary
industry, primary and secondary market areas, employment, and retail
sales activity;
(g) recommendations for implementing the plan, including the use of
zoning ordinances, subdivision ordinances, capital improvement plans,
and other appropriate actions; and
(h) any other elements the municipality considers appropriate.
History: C. 1953, 10-9-302, enacted by L.
1991, ch. 235, § 13; 1992, ch. 23, § 7; 1992,
ch. 93, § 3.
Amendment Notes. - The 1992 amendment by ch. 23, effective July 1, 1992, in Subsection (l)(c) added "Except as otherwise provided by law" and substituted "the municipality may not take action affecting that territory'' for "no action affecting that territory may
be taken" and added new Subsection (2)(e)(i),
designated (2)(e)(ii), and made a related stylistic change.

The 1992 amendment by ch. 93, effective
July 1, 1992, substituted "When" for "Where"
at the beginning of Subsection (l)(c) and inserted "the quality of air" in Subsection
(2)(c)(i).
This section is set out as reconciled by the
Office of Legislative Research and General
Counsel.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.
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10-9-303. Plan adoption.
(1) (a) After completing a proposed general plan for all or part of the area

within the municipality, the planning commission shall schedule and
hold a public hearing on the proposed plan.
(b) The planning commission shall provide reasonable notice of the
public hearing at least 14 days before the date of the hearing.
(c) After the public hearing, the planning commission may make
changes to the proposed general plan.
(2) The planning commission shall then forward the proposed general plan
to the legislative body.
(3) (a) The legislative body shall hold a public hearing on the proposed
general plan recommended to it by the planning commission.
(b) The legislative body shall provide reasonable notice of the public
hearing at least 14 days before the date of the hearing.
(4) After the public hearing, the legislative body may make any modifications to the proposed general plan that it considers appropriate.
(5) The legislative body may:
(a) adopt the proposed general plan without amendment;
(b) amend the proposed general plan and adopt or reject it as amended;
or
(c) reject the proposed general plan.
(6) (a) The general plan is an advisory guide for land use decisions.
(b) The legislative body may adopt an ordinance mandating compliance
with the general plan.
History: C. 1953, 10-9-303, enacted by L.
1991, ch. 235, § 14; 1992, ch. 23, § 8.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, added Subsection
(l)(b), redesignated former Subsection (l)(b) as

10-9-304. Amendment

(l)(c), added Subsection (3)(b), redesignated
former Subsections (3)(b), (4), and (5) as (4), (5),
and (6)(a), and added Subsection (6)(b).
Effective Dates. - Laws 1991, ch. 235,
§ ll0 makes the act effective on July 1, 1992.

of plan.

The legislative body may amend the general plan by following the procedures required by Section 10-9-303.
History: C. 1953, 10-9-304, enacted by L.
1991, ch. 235, § 15.

Effective

Dates. -

Laws 1991, ch. 235,

§ ll0 makes the act effective on July 1, 1992.

10-9-305. Effect of the plan on public uses.
(1) After the legislative body has adopted a general plan or any amendments to the general plan, no street, park, or other public way, ground, place,
or space, no publicly owned building or structure, and no public utility,
whether publicly or privately owned, may be constructed or authorized until
and unless:
(a) it conforms to the plan; or
(b) it has been considered by the planning commission and, after receiving the advice of the planning commission, approved by the legislative body as an amendment to the general plan.
(2) (a) Before accepting, widening, removing, extending, relocating, narrowing, vacating, abandoning, changing the use, acquiring land for, or
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selling or leasing any street or other public way, ground, place, property,
or structure, the legislative body shall submit the proposal to the planning commission for its review and recommendations.
(b) If the legislative body approves any of the items contained in Subsection (a), it shall also amend the general plan.
History: C. 1953, 10-9-305, enacted by L.
1991, ch. 235, § 16.

Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

10-9-306. Effect of official maps.
(1) Municipalities may not adopt an official map under this chapter.
(2) (a) An official map adopted under the previous enabling statute does
not:
(i) require a landowner to dedicate and construct a street as a
condition of development approval, except under circumstances provided in Subsection (b)(iii); or
(ii) require a municipality to immediately acquire property it has
designated for eventual use as a public street.
(b) This section does not prohibit a municipality from:
(i) requiring a landowner to take into account the proposed streets
in the planning of a development proposal;
(ii) acquiring the property through purchase, gift, voluntary dedication, or eminent domain; or
(iii) requiring the dedication and improvement of a street if the
street is found necessary by the municipality because of a proposed
development.
(3) An official map may not be used to unconstitutionally prohibit the development of property designated for eventual use as a public street.
History: C. 1953, 10-9-306, enacted by L.
1992, ch. 23, § 9.

Effective Dates. - Laws 1992, ch. 23, § 47
makes the act effective on July 1, 1992.

PART 4
ZONING
10-9-401. General powers.
The legislative body may enact a zoning ordinance establishing regulations
for land use and development that furthers the intent of this chapter.
History: C. 1953, 10-9-401, enacted by L.
1991, ch. 235, § 17.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.
Cross-References. - Airport zoning regulations, § 2-4-1 et seq.
Building and fire regulations, § 10-8-52.
County zoning and planning, § 17-27-101 et
seq.

Lumberyards and combustible materials,
prohibition within fire limits, § 10-8-70.
Community redevelopment,§ 17A-2-1101 et
seq.
Neighborhood development, § 17A-2-1201 et
seq.
State planning coordinator,§ 63-28-1 et seq.
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NOTES TO DECISIONS
proposed use of their property would not have
been in the "public interest." Carter v. City of
Salina, 773 F.2d 251 (10th Cir. 1985).

ANALYSIS

Deed restrictions and covenants.
Discretion of governing body.
Failure to follow procedural requirements.
-Rights of property owners.
Fraternity and sorority houses.
Initiative power of the people.
Notice of hearing.
Requiring owners' consent.
Sideyards.
Zoning power in general.

Deed restrictions and covenants.
Zoning ordinances cannot override, annul, or
relieve land from building restrictions or covenants placed thereon by deed. Marshall v. Salt
Lake City, 105 Utah 111, 141 P.2d 704, 149
A.L.R. 282 (1943).
Discretion of governing body.
The discretion of the governing body of a city
is very extensive with regard to the wisdom of
the plan, the necessity for the zoning, the number and the nature of the districts to be created, the boundaries thereof and the uses permitted therein. It is the primary duty of the
city to make the classification. If a classification is reasonably doubtful, the judgment of
the court will not be substituted for the judgment of the city. In short, unless the action of
the governing body of the city is arbitrary, discriminatory or unreasonable, or clearly offends
some provision of the Constitution or another
statute, the court must uphold it, if it is within
the municipality's grant of power. Marshall v.
Salt Lake City, 105 Utah 111, 141 P.2d 704,
149 A.L.R. 282 (1943).
By statute, the governing body of a city is
granted discretionary power to district and
zone cities for various purposes in the public
interest; the exercise of that power will not be
interfered with by the courts unless the discretion is abused. Phi Kappa Iota Fraternity v.
Salt Lake City, 116 Utah 536, 212 P.2d 177
(1949).
Failure to follow procedural requirements.
-Rights of property owners.
Inasmuch as a zoning ordinance classifying
certain property as residential was void for
want of compliance with mandatory notice and
hearing requirements, the property intended to
be affected thereby was unzoned. The court, in
a suit by certain affected property owners, was
limited to the remedy of declaring the ordinance void and to providing injunctive relief
against the city, entitiling the property owners
to use or sell their property for a restaurant or
similar use, as they desired. The court erred in
declaring the ordinance void, but denying injunctive relief, on the ground that the owners'

Fraternity and sorority houses.
Ordinance confining the location of fraternity or sorority houses, in restricted residential
district, to an area not more than 600 feet from
the lands and premises occupied by institution
to which the fraternity or sorority is incident
was valid as against contention that it was a
discrimination against the rightful use of the
plaintiffs premises. Phi Kappa Iota Fraternity
v. Salt Lake City, 116 Utah 536, 212 P.2d 177
(1949).
Initiative power of the people.
An initiative-created
rezoning ordinance
would be invalid as not complying with former
section. Dewey v. Doxey-Layton Realty Co., 3
Utah 2d 1, 277 P.2d 805 (1954).
Notice of hearing.
Zoning ordinance was not invalid for failure
of the commission to give proper notice where
the required fifteen-days notice stated the requested change was from "Residential R-6" to
"Commercial C-3," and the change eventually
made by the commission was to "Business
B-3," since everything allowed by a "Business
B-3" classification was included within the
more comprehensive "Commercial C-3," and
those complaining of lack of proper notice had
had actual notice and participated in the hearing. Naylor v. Salt Lake City Corp., 17 Utah 2d
300, 410 P.2d 764 (1966).
Requiring owners' consent.
Ordinance prohibiting the operation of filling stations in a district unless a certain percentage of property owners consented was unconstitutional. Smith v. Barrett, 81 Utah 522,
20 P.2d 864 (1933).
Sideyards.
Sideyard restrictions have a reasonable relationship with the public health, safety, morals
or general welfare, the same as set-back ordinances. Hargraves v. Young, 3 Utah 2d 175,
280 P.2d 974 (1955).
Zoning power in general.
Exercise of zoning power is definitely a legislative function and activity. Walton v. Tracy
Loan & Trust Co., 97 Utah 249, 92 P.2d 724
(1939).
City zoning is authorized only as an exercise
of the police power of the state. It must therefore have for its purpose and objectives matters
which come within the province of the police
power. Marshall v. Salt Lake City, 105 Utah
111, 141 P.2d 704, 149 A.L.R. 282 (1943).
The city's governing body has the discretion
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to determine the plan of zoning. Marshall v.
Salt Lake City, 105 Utah 111, 141 P.2d 704,
149 A.L.R. 282 (1943).
Where zoning change tended to accommodate the gradual expansion of the central commercial and business area of the city, and also
tended to eliminate deteriorated residences
and alleviate health hazards, congestion and
crime rate problems in the area rezoned for
business use, the zoning change was not invalid as a capricious and arbitrary exercise of
power by the city commission. Naylor v. Salt

Lake City Corp., 17 Utah 2d 300, 410 P.2d 764
(1966).
Exercise of zoning power is a legislative
function to be exercised by the legislative bodies of municipalities; the wisdom of a zoning
plan, its necessity, and the nature and boundaries of the zoned district are all matters
within the legislative discretion, and reviewing court will avoid substituting its judgment
for that of the zoning authority. CrestviewHolladay Homeowners Ass'n v. Engh Floral
Co., 545 P.2d 1150 (Utah 1976).

COLLATERAL REFERENCES

Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 581 et seq.
A.L.R. - Construction and application of
zoning regulations in connection with bomb or
fallout shelters, 7 A.L.R.3d 1443.
Prohibiting or regulating removal or exploitation of oil and gas, minerals, soil, or other
natural products within municipal limits, 10
A.L.R.3d 1226.
Application of zoning regulations to automatic vending machines, 11 A.L.R.3d 1004.
Meaning of term "garage" as used in zoning
regulation, 11 A.L.R.3d 1187.
Purchaser of real property as precluded from
attacking validity of zoning regulations existing at the time of the purchase and affecting
the purchased property, 17 A.L.R.3d 743.
Aesthetic objectives or considerations as affecting validity of zoning ordinance, 21
A.L.R.3d 1222.
Application of zoning regulations to motels
or motor courts, 23 A.L.R.3d 1210.
Construction and effect of zoning provision
permitting accessory use for "professional office," 24 A.L.R.3d 1128.
Application of zoning regulations as to college fraternities or sororities, 25 A.L.R.3d 921.
Hospitals, sanitariums, and nursing homes,
validity and construction of zoning regulations
expressly referring to, 27 A.L.R.3d 1022.
Meaning of the term "hotel" as used in zoning ordinances, 28 A.L.R.3d 1240.
Validity and effect of "interim" zoning ordinance, 30 A.L.R.3d 1196.
Application of zoning regulations to golf
courses, swimming pools, tennis courts, or the
like, 32 A.L.R.3d 424.
Validity and construction of "zoning with
compensation" regulation, 41 A.L.R.3d 636.
Validity and construction of zoning ordinance regulating architectural style or design
of structure, 41 A.L.R.3d 1397.
Validity and application of zoning regulations relating to mobile home or trailer parks,
42 A.L.R.3d 598.

Planned-unit, cluster, or greenbelt zoning,
43 A.L.R.3d 888.
Exclusionary zoning, 48 A.L.R.3d 1210.
Buffer provision in zoning ordinance as applicable to abutting land in adjoining municipality, 48 A.L.R.3d 1303.
Provisions protecting landowners who applied for or received building permit prior to
change in zoning, 49 A.L.R.3d 1150.
Retroactive effect of zoning regulation in absence of saving clause, on pending application
for building permit, 50 A.L.R.3d 596.
Validity, construction, and application of
zoning ordinance relating to operation of junkyard or scrap metal processing plant, 50
A.L.R.3d 837.
Validity of ordinance zoning the entire municipality for residential use, 54 A.L.R.3d
1282.
Validity and construction of zoning regulation respecting permissible use as affected by
division oflot or parcel by zone boundary line,
58 A.L.R.3d 1241.
Applicability of zoning regulations to waste
disposal facilities of state or local governmental entities, 59 A.L.R.3d 1244.
What constitutes "church," "religious use,"
or the like within zoning ordinance, 62
A.L.R.3d 197.
Validity and construction of zoning ordinance requiring developer to devote specified
part of development to low and moderate income housing, 62 A.L.R.3d 880.
Validity of zoning ordinance deferring residential development until establishment of
public services in area, 63 A.L.R.3d 1184.
What constitutes "school," "educational use,"
or the like within zoning ordinance, 64
A.L.R.3d 1087.
Mandamus to compel zoning officials to cancel permit granted in violation of zoning regulation, 68 A.L.R.3d 166.
Validity, construction, and effect of agreement to rezone, or amendment to zoning ordinance, creating special restrictions or condi-
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tions not applicable to other property similarly
zoned, 70 A.L.R.3d 125.
What constitutes a "family" within meaning
of zoning regulation or restrictive covenant, 71
A.L.R.3d 693.
Zoning regulations as applied to private and
parochial schools below the college level, 74
A.L.R.3d 14.
Classification and maintenance of advertising structures as nonconforming use, 80
A.L.R.3d 630.
Application of zoning regulation to radio or
television facilities, 81 A.L.R.3d 1086.
Validity of zoning for senior citizen communities, 83 A.L.R.3d 1084.
Zoning regulations as applied to homes or
housing for the elderly, 83 A.L.R.3d 1103.
Applicability of zoning regulation to nongovernmental lessee of government-owned property, 84 A.L.R.3d 1187.
Applicability of zoning regulations
to
projects of nongovernmental public utility as
affected by utility's having power of eminent
domain, 87 A.L.R.3d 1265.
Construction and application of zoning regulations in connection with funeral homes, 92
A.L.R.3d 328.
Validity of zoning ordinances prohibiting or
regulating outside storage of house trailers,
motor homes, campers, vans, and the like, in
residential neighborhoods, 95 A.L.R.3d 378.
Zoning or licensing regulation prohibiting or

10-9-402. Preparation

10-9-402

restricting location of billiard rooms and bowling alleys, 100 A.L.R.3d 252.
Validity and construction of provisions of
zoning statute or ordinance regarding protest
by neighboring property owners, 7 A.L.R.4th
732.
What constitutes "incidental" or "accessory"
use of property zoned, and primarily used, for
residential purposes, 54 A.L.R.4th 1034.
What constitutes "incidental" or "accessory"
use of property zoned, and primarily used, for
business or commercial purposes, 60 A.L.R.4th
907.
Zoning regulation of intoxicating liquor as
preempted by state law, 65 A.L.R.4th 555.
Construction and effect of statute requiring
that zoning application be treated as approved
if not acted on within specified period of time,
66 A.L.R.4th 1012.
Residential off-street parking requirements,
71 A.L.R.4th 529.
Laches as defense in suit by governmental
entity to enjoin zoning violation, 73 A.L.R.4th
870.
Validity and construction of zoning laws setting requirements for floorspace or cubic footage inside residence, 87 A.L.R.4th 294.
Right of real property owner to relief under
Federal Civil Rights Acts against amendment
of zoning ordinance increasing minimum lot
requirements, 25 A.L.R. Fed. 850.

and adoption.

(1) The planning commission shall prepare and recommend to the legislative body a proposed zoning ordinance, including both the full text of the
zoning ordinance and maps, that represents the commission's recommendations for zoning all or any part of the area within the municipality.
(2) (a) The legislative body shall hold a public hearing on the proposed
zoning ordinance recommended to it by the planning commission.
(b) The legislative body shall provide reasonable notice of the public
hearing at least 14 days before the date of the hearing.
(3) After the public hearing, the legislative body may:
(a) adopt the zoning ordinance as proposed;
(b) amend the zoning ordinance and adopt or reject the zoning ordinance as amended; or
(c) reject the ordinance.
History: C. 1953, 10-9-402, enacted by L.
1991, ch. 235, § 18; 1992, ch. 23, § 10.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, in Subsection

(2)(b) deleted a provision requiring newspaper
publication of notice of hearings.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.
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Amendments

and rezonings.

(1) (a) The legislative

body may amend:
(i) the number, shape, boundaries, or area of any zoning district;
(ii) any regulation of or within the zoning district; or
(iii) any other provision of the zoning ordinance.
(b) The legislative body may not make any amendment authorized by
this subsection unless the amendment was proposed by the planning commission or is first submitted to the planning commission for its approval,
disapproval, or recommendations.
(2) The legislative body shall comply with the procedure specified in Section 10-9-402 in preparing and adopting an amendment to the zoning ordinance or the zoning map.
History: C. 1953, 10-9-403, enacted by L.
1991, ch. 235, § 19.

10-9-404.

Temporary

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

regulations.

(1) (a) The legislative body may, without a public hearing, enact ordinances establishing temporary zoning regulations for any part or all of
the area within the municipality if:
(i) the legislative body makes a finding of compelling, countervailing public interest; or
(ii) the area is unzoned.
(b) Those temporary zoning regulations may prohibit or regulate the
erection, construction, reconstruction, or alteration of any building or
structure or subdivision approval.
(2) The legislative body shall establish a period of limited effect for the
ordinances not to exceed six months.

Jt

History: C. 1953, 10-9-404, enacted by L.
1991, ch. 235, § 20; 1992, ch. 23, § 11.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, added "if' at the
end of the introductory language in Subsection
(l)(a), added new Subsections (l)(a)(i) and

10-9-405.

(l)(a)(ii), and deleted former Subsection (3)
which read: "There shall be no claim for damages based on a temporary moratorium under
this section."
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

Zoning districts.

(1) (a) The legislative body may divide the territory over which it has jurisdiction into zoning districts of a number, shape, and area that it considers
appropriate to carry out the purposes of this chapter.
(b) Within those zoning districts, the legislative body may regulate and
restrict the erection, construction, reconstruction, alteration, repair, or
use of buildings and structures, and the use of land.
(2) The legislative body shall ensure that the regulations are uniform for
each class or kind of buildings throughout each district, but the regulations in
one district may differ from those in other districts.
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History: C. 1953, 10-9-405, enacted by L.
1991, ch. 235, § 21.

Effective Dates. -

10-9-407
Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS

Spot zoning.
Former statute contemplated a division and
regulation by districts, instead of regulation by
single lots or small groups of lots. The regulation of the use of property by lots or by very
small areas is not zoning and does violence to
the purpose and provisions of the statute. It
would not, and could not, accomplish the purpose of the law as set forth in the statute. Marshall v. Salt Lake City, 105 Utah 111, 141 P.2d
704, 149 A.L.R. 282 (1943).
City must zone districts and not by indiscriminate spot zoning, but this requirement
does not necessitate that districts be confined
and rigidly limited to one particular type of
use. Marshall v. Salt Lake City, 105 Utah 111,
141 P.2d 704, 149 A.L.R. 282 (1943).
The cases relative to "spot zoning" are gener-

ally cases where a particular small tract
within a large district is specially zoned so as
to impose upon it restrictions not imposed upon
the surrounding lands, or grant to it special
privileges not granted generally, not done in
pursuance of any general or comprehensive
plan. Marshall v. Salt Lake City, 105 Utah
111, 141 P.2d 704, 149 A.L.R. 282 (1943).
Zoning ordinances, to the extent that they
provided for small spot Residential "C" or Residential "B3" districts, did not violate requirement of comprehensive zoning plan. Provisions
creating very small areas for limited business
purposes detached from "C" or "B3" districts
were not objectionable as "spot zoning," or as
offending against the rule that zoning must be
by districts. Marshall v. Salt Lake City, 105
Utah 111, 141 P.2d 704, 149 A.L.R. 282 (1943).

10-9-406. Zoning of annexed territory.
(1) The legislative body of a municipality may assign a zoning designation
to territory annexed to the municipality at the time the territory is annexed.
(2) If the annexing municipality's zoning ordinance does not designate a
zone for the territory to be annexed to the municipality, or if the legislative
body does not assign a zone to territory at the time it is annexed, the territory
annexed to a municipality shall be zoned according to the zone of the annexing municipality with which it has the longest common boundary.
History: C. 1953, 10-9-406, enacted by L.
1991, ch. 235, § 22.

10-9-407. Conditional

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

uses.

(1) A zoning ordinance may contain prov1s10ns for conditional uses that
may be allowed, allowed with conditions, or denied in designated zoning districts, based on compliance with standards and criteria set forth in the zoning
ordinance for those uses.
(2) The board of adjustments has jurisdiction to decide appeals of the approval or denial of conditional use permits unless the legislative body has
enacted an ordinance designating another body as the appellate body for those
appeals.
History: C. 1953, 10-9-407, enacted by L.
1991, ch. 235, § 23.

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.
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Nonconforming

uses and structures.

(1) (a) Except as provided in this section, a nonconforming use or structure
may be continued.
(b) A nonconforming use may be extended through the same building,
provided no structural alteration of the building is proposed or made for
the purpose of the extension.
(c) For purposes of this Subsection (1), the addition of a solar energy
device to a building is not a structural alteration.
(2) The legislative body may provide in any zoning ordinance or amendment for:
(a) the establishment, restoration, reconstruction, extension, alteration, expansion, or substitution of nonconforming uses upon the terms
and conditions set forth in the zoning ordinance;
(b) the termination of all nonconforming uses, except billboards, by
providing a formula establishing a reasonable time period during which
the owner can recover or amortize the amount of his investment in the
nonconforming use, if any; and
(c) the termination of a billboard that is a nonconforming use by either:
(i) acquiring the billboard and associated property rights by gift,
purchase, agreement, exchange, or eminent domain, provided that if
the legislative body acquires the billboard by eminent domain, it
pays the owner just compensation; or
(ii) establishing a reasonable time period for expiration of the nonconforming use that:
(A) balances the harm to the owner against the public good,
without imposing an undue burden upon the owner; and
(B) allows the owner to recover or amortize the fair market
value, in an amount that is equal to the amount by condemnation, and takes into consideration the reasonable cost of operation to the owner over the amortization period.
(3) Notwithstanding Subsection (2), a legislative body may remove a billboard without providing compensation or amortization if, after providing the
owner with reasonable notice of proceedings and an opportunity for a hearing,
the legislative body finds that:
(a) the applicant for a permit made a false or misleading statement in
his application;
(b) the billboard is unsafe; or
(c) the billboard is in an unreasonable state of repair.
(4) A municipality may terminate the nonconforming status of school district property when the property ceases to be used for school district purposes.
History: C. 1953, 10-9-408, enacted by L.
1991, ch. 235, § 24; 1992, ch. 23, § 12.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, inserted "estab-

lishment" in Subsection (2)(a) and added Subsection (4).
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.
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Prior nonconforming use.
Zoning ordinance prohibiting excavation of
sand and gravel from a parcel of land was an
invalid exercise of the police power as enforced
against that particular parcel where the sand
and gravel had been excavated from the land
continuously from the time prior to the enact-

ment of the ordinance and where the ordinance
would cause severe loss to both the owner of
the land and the public as compared to the relatively small inconvenience to other owners in
the neighborhood caused by the excavation.
Gibbons & Reed Co. v. North Salt Lake City,
19 Utah 2d 329, 431 P.2d 559 (1967).

COLLATERAL REFERENCES
Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 624 et seq.
C.J.S. - 101A C.J.S. Zoning and Land Planning § 154 et seq.
A.L.R. - Classification and maintenance of
advertising structures as nonconforming use,
80 A.L.R.3d 630.
Building in course of construction as establishing valid nonconforming use or vested
right to complete construction for intended use,
89 A.L.R.3d 1051.
Change in area or location of nonconforming
use as violation of zoning ordinance, 56
A.L.R.4th 769.

Addition of another activity to existing nonconforming use as violation of zoning ordinance, 61 A.L.R.4th 724.
Change in volume, intensity, or means of
performing nonconforming use as violation of
zoning ordinance, 61 A.L.R.4th 806.
Change in type of activity of nonconforming
use as violation of zoning ordinance, 61
A.L.R.4th 902.
Alteration, extension, reconstruction, or repair of nonconforming structure or structure
devoted to nonconforming use as violation of
zoning ordinance, 63 A.L.R.4th 275.

PART 5
RESIDENTIAL FACILITIES FOR ELDERLY
10-9-501. Residential

facilities for elderly persons.

(1) (a) A residential facility for elderly persons may not operate as a business.
(b) A residential facility for elderly persons shall:
(i) be owned by one of the residents or by an immediate family
member of one of the residents or be a facility for which the title has
been placed in trust for a resident;
(ii) be consistent with existing zoning of the desired location; and
(iii) be occupied on a 24-hour-per-day basis by eight or fewer
elderly persons in a family-type arrangement.
(2) A residential facility for elderly persons may not be considered a business because a fee is charged for food or for actual and necessary costs of
operation and maintenance of the facility.
History: C. 1953, 10-9-501, enacted by L.
1991, ch. 235, § 25; 1992, ch. 23, § 13.
Amendment Notes. - The 1992 amendment, effective July 1, 1992 substituted "or be
a facility" for "or by an eleemosynary, charitable, or beneficial organization, including a facility" in Subsection (l)(b)(i), deleted former

Subsection (l)(b)(iv) which contained a provision for licensure and inspection, deleted the
designation (a) from Subsection (2), deleted
Subsections (2)(b) and (2)(c) which related to
costs and fees, and made stylistic changes.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

541

10-9-502

CITIES AND TOWNS
COLLATERAL REFERENCES

Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 235.

10-9-502. Municipal ordinances governing elderly residential facilities.
(1) Each municipality shall adopt ordinances that establish that a residential facility for elderly persons is a permitted use in any area where residential dwellings are allowed, except an area zoned to permit exclusively singlefamily dwellings.
(2) The ordinances shall establish a permit process that may require only
that:
(a) the facility meet all applicable building, safety, zoning, and health
ordinances applicable to similar dwellings;
(b) adequate off-street parking space be provided;
(c) the facility be capable of use as a residential facility for elderly
persons without structural or landscaping alterations that would change
the structure's residential character;
(d) no residential facility for elderly persons be established within
three-quarters mile of another residential facility for elderly persons or
residential facility for handicapped persons, as defined by Section
10-9-103;
(e) no person being treated for alcoholism or drug abuse be placed in a
residential facility for elderly persons; and
(f) placement in a residential facility for elderly persons be on a strictly
voluntary basis and not a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctional facility.
History: C. 1953, 10-9-502, enacted by L.
1991, ch. 235, § 26.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-503. Municipal approval of elderly residential
ties.

facili-

(1) (a) Upon application for a permit to establish a residential facility for
elderly persons in any area where residential dwellings are allowed, except an area zoned to permit exclusively single-family dwellings, the municipality may decide only whether or not the residential facility for
elderly persons conforms to ordinances adopted by the municipality under
this part.
(b) If the municipality determines that the residential facility for
elderly persons complies with the ordinances, it shall grant the requested
permit to that facility.
(2) The use granted and permitted by this section is nontransferable and
terminates if the structure is devoted to a use other than a residential facility
for elderly persons or if the structure fails to comply with the ordinances
adopted under this part.
(3) If a municipality has not adopted ordinances under this part at the time
an application for a permit to establish a residential facility for elderly per542
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sons is made, the municipality shall grant the permit if it is established that
the criteria set forth in this part have been met by the facility.
History: C. 1953, 10-9-503, enacted by L.
1991, ch. 235, § 27.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-504. Elderly residential facilities in areas zoned exclusively for single-family dwellings.
(1) For purposes of this section:
(a) no person who is being treated for alcoholism or drug abuse may be
placed in a residential facility for elderly persons; and
(b) placement in a residential facility for elderly persons shall be on a
strictly voluntary basis and may not be a part of, or in lieu of, confinement, rehabilitation, or treatment in a correctional institution.
(2) Subject to the granting of a conditional use permit, a residential facility
for elderly persons shall be allowed in any municipal zoning district that is
zoned to permit exclusively single-family dwelling use, if that facility:
(a) conforms to all applicable health, safety, zoning, and building codes;
(b) is capable of use as a residential facility for elderly persons without
structural or landscaping alterations that would change the structure's
residential character; and
(c) conforms to the municipality's criteria, adopted by ordinance, governing the location of residential facilities for elderly persons in areas
zoned to permit exclusively single-family dwellings.
(3) A municipality may, by ordinance, provide that no residential facility
for elderly persons be established within three-quarters mile of another existing residential facility for elderly persons or residential facility for handicapped persons, as defined by Section 10-9-103.
(4) The use granted and permitted by this section is nontransferable and
terminates if the structure is devoted to a use other than as a residential
facility for elderly persons or if the structure fails to comply with applicable
health, safety, and building codes.
(5) (a) Municipal ordinances shall prohibit discrimination against elderly
persons and against residential facilities for elderly persons.
(b) The decision of a municipality regarding the application for a permit by a residential facility for elderly persons must be based on legitimate land use criteria and may not be based on the age of the facility's
residents.
(6) The requirements of this section that a residential facility for elderly
persons obtain a conditional use permit or other permit do not apply if the
facility meets the requirements of existing zoning ordinances that allow a
specified number of unrelated persons to live together.
History: C. 1953, 10-9-504, enacted by L.
1991, ch. 235, § 28; 1992, ch. 30, § 12.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, substituted
"10-9-103" for "10-9-2.5" in Subsection (3).

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.
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PART 6
RESIDENTIAL FACILITIES FOR HANDICAPPED
10-9-601.

Residential

facility for handicapped

persons.

(1) A residential facility for handicapped persons shall be consistent with
existing zoning of the desired location.
(2) A residential facility for handicapped persons shall:
(a) be occupied on a 24-hour-per-day basis by eight or fewer handicapped persons in a family-type arrangement under the supervision of a
house family or manager;
(b) conform to all applicable standards and requirements of the Department of Human Services; and
(c) be operated by or operated under contract with that department.
History: C. 1953, 10-9-601, enacted by L.
1991, ch. 235, § 29. .
Cross-References.
Department
of
Human Services, § 62A-1-102.

10-9-602.

"'
'

'1

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

Municipal ordinances
residential facilities.

governing

handicapped

(1) Each municipality shall adopt ordinances that establish that a residential facility for handicapped persons is a permitted use in any area where
residential dwellings are allowed, except an area zoned to permit exclusively
single-family dwellings.
(2) Those ordinances shall establish a permit process that may require only
that:
(a) the facility meet all municipal building, safety, and health ordinances applicable to similar dwellings;
(b) the operator of the facility provide assurances that the residents of
the facility will be properly supervised on a 24-hour basis;
(c) the operator of the facility establish a municipal advisory committee through which all complaints and concerns of neighbors may be addressed;
(d) the operator of the facility provide adequate off-street parking
space;
(e) the facility be capable of use as a residential facility for handicapped persons without structural or landscaping alterations that would
change the structure's residential character;
(f) no residential facility for handicapped persons be established or
maintained within three-quarters mile of another residential facility for
handicapped persons;
(g) no person being treated for alcoholism or drug abuse be placed in a
residential facility for handicapped persons;
(h) no person who is violent be placed in a residential facility for handicapped persons; and
(i) placement in a residential facility for handicapped persons be on a
strictly voluntary basis and not a part of, or in lieu of, confinement,
rehabilitation, or treatment in a correctional facility.
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History: C. 1953, 10-9-602, enacted by L.
1991, ch. 235, § 30.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-603. Municipal approval of handicapped
facilities.

residential

(1) (a) Upon application for a permit to establish a residential facility for
handicapped persons in any area where residential dwellings are allowed,
except an area zoned to permit exclusively single-family dwellings, the
municipality may decide only whether or not the residential facility for
handicapped persons conforms to ordinances adopted by the municipality
under this part.
(b) If the municipality determines that the residential facility for handicapped persons is in compliance with those ordinances, it shall grant the
requested permit to that facility.
(2) The use granted and permitted by this section is nontransferable and
terminates if the structure is devoted to a use other than as a residential
facility for handicapped persons or if the structure fails to comply with the
ordinances adopted under this part.
(3) If a municipality has not adopted ordinances under this part at the time
an application for a permit to establish a residential facility for handicapped
persons is made, the municipality shall grant the permit if it is established
that the criteria set forth in this part have been met by the facility.
History: C. 1953, 10-9-603, enacted by L.
1991, ch. 235, § 31.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-604. Handicapped residential facilities in areas zoned
exclusively for single-family dwellings.
(1) For purposes of this section:
(a) no person who is being treated for alcoholism or drug abuse may be
placed in a residential facility for handicapped persons;
(b) no person who is violent may be placed in a residential facility for
handicapped persons; and
(c) placement in a residential facility for handicapped persons shall be
on a strictly voluntary basis and may not be a part of, or in lieu of
confinement, rehabilitation, or treatment in a correctional institution.
(2) Subject to the granting of a conditional use permit, a residential facility
for handicapped persons shall be allowed in any municipal zoning district that
is zoned to permit exclusively single-family dwelling use, if that facility:
(a) conforms to all applicable health, safety, and building codes;
(b) is capable of use as a residential facility for handicapped persons
without structural or landscaping alterations that would change the
structure's residential character; and
(c) conforms to the municipality's criteria, adopted by ordinance, governing residential facilities for handicapped persons in areas zoned to
permit exclusively single-family dwellings.
(3) A municipality may, by ordinance, provide that no residential facility
for handicapped persons be established or maintained within three-quarters
mile of another existing residential facility for handicapped persons.
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(4) The use granted and permitted by this subsection is nontransferable
and terminates if the structure is devoted to a use other than as a residential
facility for handicapped persons or, if the structure fails to comply with applicable health, safety, and building codes.
(5) (a) Municipal ordinances shall prohibit discrimination against handicapped persons and against residential facilities for handicapped persons.
(b) The decision of a municipality regarding the application for a permit by a residential facility for handicapped persons must be based on
legitimate land use criteria, and may not be based on the handicapping
conditions of the facility's residents.
History: C. 1953, 10-9-604, enacted by L.
1991, ch. 235, § 32.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

PART 7
BOARD OF ADJUSTMENT
10-9-701. Board of adjustmentVacancy.

Appointment-

Term -

(1) In order to provide for just and fair treatment in the administration of
local zoning ordinances, and to ensure that substantial justice is done, each
municipality adopting a zoning ordinance shall appoint a board of adjustment
to exercise the powers and duties provided in this part.
(2) (a) The board of adjustment shall consist of five members and whatever
alternate members that the chief executive officer considers appropriate.
(b) The chief executive officer shall appoint the members and alternate
members with the advice and consent of the legislative body for a term of
five years.
(c) The chief executive officer shall appoint members of the first board
of adjustment to terms so that the term of one member expires each year.
(3) (a) No more than two alternate members may sit at any meeting of the
board of adjustment at one time.
(b) The legislative body shall make rules establishing a procedure for
alternate members to serve in the absence of members of the board of
adjustment.
(4) (a) The chief executive may remove any member of the board of adjustment for cause if written charges are filed against the member with the
chief executive.
(b) The chief executive shall provide the member with a public hearing
if he requests one.
(5) (a) The chief executive officer with the advice and consent of the legislative body shall fill any vacancy.
(b) The person appointed shall serve for the unexpired term of the
member or alternate member whose office is vacant.
History: C. 1953, 10-9-701, enacted by L.
1991, ch. 235, § 33; 1992, ch. 23, § 14.
Amendment Notes. - The 1992 amend-

ment, effective July 1, 1992 deleted "with the
advice and consent of the legislative body" after "the chief executive officer" in Subsection
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(2)(a), substituted "chief executive" for "legislative body" in Subsections (4)(a) and (4)(b),
and deleted commas.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS
Authority of legislative body.
A legislative body may act as a board of appeals only when the creation of a board of adjustment is not statutorily mandated; thus review by the city council instead ofby the board

of adjustment of a planning council decision
regarding a conditional use permit was inappropriate. Davis County v. Clearfield City, 756
P.2d 704 (Utah Ct. App.), cert. denied, 765 P.2d
1278 (1988).

COLLATERAL REFERENCES

Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 721 et seq.
C.J.S. - 101A C.J.S. Zoning and Land Planning § 180 et seq.
A.L.R. - Disqualification for bias or interest of administrative officer sitting in zoning
proceeding, 10 A.L.R.3d 694.
Construction and application of statute or ordinance requiring notice as prerequisite to
granting variance or exception to zoning requirement, 38 A.L.R.3d 167.

10-9-702. Organization

-

Authority of zoning commission to impose,
as condition of allowance of special zoning exception, permit, or variance, requirements as
to highway and traffic changes, 49 A.L.R.3d
492.
Zoning board's grant of new application for
zoning change, variance, or special exception
after denial of previous applic,ition covering
same property or part thereof, 52 A.L.R.3d 494.

Procedures.

(1) The board of adjustment shall:
(a) organize and elect a chairperson; and
(b) adopt rules that comply with any ordinance adopted by the legislative body.
(2) The board of adjustment shall meet at the call of the chairperson and at
any other times that the board of adjustment determines.
(3) The chairperson, or in the absence of the chairperson, the acting chairperson, may administer oaths and compel the attendance of witnesses.
(4) (a) All meetings of the board of adjustment shall comply with the requirements of Title 52, Chapter 4, Open and Public Meetings.
(b) The board of adjustment shall:
(i) keep minutes of its proceedings, showing the vote of each member upon each question, or if absent or failing to vote, indicating that
fact; and
(ii) keep records of its examinations and other official actions.
(c) The board of adjustment may, but is not required to, have its proceedings contemporaneously transcribed by a court reporter or a tape
recorder.
(d) The board of adjustment shall file its records in the office of the
board of adjustment.
(e) All records in the office of the board of adjustment are public
records.
(5) The concurring vote of three members of the board of adjustment is
necessary to reverse any order, requirement, decision, or determination of any
administrative official or agency or to decide in favor of the appellant.
(6) Decisions of the board of adjustment become effective at the meeting in
which the decision is made, unless a different time is designated in the board's
rules or at the time the decision is made.
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(7) The legislative body may fix per diem compensation for the members of
the board of adjustment based on necessary and reasonable expenses and on
meetings actually attended.
History: C. 1953, 10-9-702, enacted by L.
1991, ch. 235, § 34; 1992, ch. 23, § 15.
Amendment Notes. - The 1992 amendment, effective July 1, 1992 substituted the
language beginning "shall comply" for "shall

be open to the public" at the end of Subsection
(4)(a).
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

COLLATERAL REFERENCES

A.L.R. - Disqualification for bias or interest of administrative officer sitting in zoning
proceeding, 10 A.L.R.3d 694.

10-9-703.

Powers and duties.

(1) The board of adjustment shall hear and decide:
(a) appeals from zoning decisions applying the zoning ordinance;
(b) special exceptions to the terms of the zoning ordinance; and
(c) variances from the terms of the zoning ordinance.
(2) The board of adjustment may make determinations regarding the existence, expansion, or modification of nonconforming uses if that authority is
delegated to them by the legislative body.
History: C. 1953, 10-9-703, enacted by L.
1991, ch. 235, § 35; 1992, ch. 23, § 16.
Amendment Notes. - The 1992 amendment, effective July 1, 1992 designated Subsection (1), redesignated the subsequent subsec-

10-9-704.

tions as (l)(a) through (l)(c), added new Subsection (2), and made related stylistic changes.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

Appeals.

(1) (a) (i) The applicant or any other person or entity adversely affected by
a decision administering or interpreting a zoning ordinance may appeal that decision applying the zoning ordinance by alleging that
there is error in any order, requirement, decision, or determination
made by an official in the administration or interpretation of the
zoning ordinance.
(ii) The legislative body shall enact an ordinance establishing a
reasonable time for appeal to the board of decisions administering or
interpreting a zoning ordinance.
(b) Any officer, department, board, or bureau of a municipality affected
by the grant or refusal of a building permit or by any other decisions of
the administrative officer in the administration or interpretation of the
zoning ordinance may appeal any decision to the board of adjustment.
(2) The board of adjustment shall hear and decide appeals from planning
commission decisions regarding conditional use permits unless the zoning
ordinance designates another body to hear conditional use permit appeals.
(3) The person or entity making the appeal has the burden of proving that
an error has been made.
(4) (a) Only zoning decisions applying the zoning ordinance may be appealed to the board of adjustment.
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(b) A person may not appeal, and the board of adjustment may not
consider, any zoning ordinance amendments.
(5) Appeals may not be used to waive or modify the terms or requirements
of the zoning ordinance.
History: C. 1953, 10-9-704, enacted by L.
1991, ch. 235, § 36; 1992, ch. 23, § 17.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, added the (i) designation in Subsection (l)(a) and deleted "or
enforcement" at the end of the subsection and
made related stylistic changes; added Subsection (l)(a)(ii); substituted "administrative offi-

cer" for "zoning administrator" and "administration or interpretation" for "enforcement and
administration" in Subsection (l)(b); and inserted "zoning" before "ordinance" in Subsection (4)(a).
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS
Applicability.
Former § 10-9-9 applied only to city zoning
decisions and had no application to appeals

taken from the actions of county governments.
Sandy City v. Salt Lake County, 827 P.2d 212
(Utah 1992).

COLLATERAL REFERENCES

A.L.R. - Right to cross-examination of witnesses in hearings before administrative zoning authorities, 27 A.L.R.3d 1304.
Standing of owner of property adjacent to

zoned property, but not within territory of zoning authority, to attack zoning, 69 A.L.R.3d
805.

10-9-705. Routine and uncontested

matters.

(1) (a) With the consent of the legislative body, the chief executive officer
may appoint an administrative officer to decide routine and uncontested
matters before the board of adjustment.
(b) The board of adjustment shall:
(i) designate which matters may be decided by the administrative
officer; and
(ii) establish guidelines for the administrative officer to comply
with in making decisions.
(2) Any person affected by a decision of the administrative officer may
appeal the decision to the board of adjustment as provided in this part.
History: C. 1953, 10-9-705, enacted by L.
1991, ch. 235, § 37; 1992, ch. 23, § 18.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, stylistically revised Subsection (l)(a) and substituted "admin-

istrative officer" for "hearing officer" in four
places.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

10-9-706. Special exceptions.
(1) In enacting the zoning ordinance, the legislative body may:
(a) provide for special exceptions; and
(b) grant jurisdiction to the board of adjustment to hear and decide
some or all special exceptions.
(2) The board of adjustment may hear and decide special exceptions only if
authorized to do so by the zoning ordinance and based only on the standards
contained in the zoning ordinance.
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(3) The legislative body may provide that conditional
treated as special exceptions in the zoning ordinance.
History: C. 1953, 10-9-706, enacted by L.
1991, ch. 235, § 38.

Effective Dates. -

use permits be
Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-707. Variances.
(1) Any person or entity desiring a waiver or modification of the requirements of the zoning ordinance as applied to a parcel of property that he owns,
leases, or in which he holds some other beneficial interest may apply to the
board of adjustment for a variance from the terms of the zoning ordinance.
(2) (a) The board of adjustment may grant a variance only if:
(i) literal enforcement of the zoning ordinance would cause an unreasonable hardship for the applicant that is not necessary to carry
out the general purpose of the zoning ordinance;
(ii) there are special circumstances attached to the property that
do not generally apply to other properties in the same district;
(iii) granting the variance is essential to the enjoyment of a substantial property right possessed by other property in the same district;
(iv) the variance will not substantially affect the general plan and
will not be contrary to the public interest; and
(v) the spirit of the zoning ordinance is observed and substantial
justice done.
(b) (i) In determining whether or not enforcement of the zoning ordinance would cause unreasonable hardship under Subsection (2)(a),
the board of adjustment may not find an unreasonable hardship unless the alleged hardship:
(A) is located on or associated with the property for which the
variance is sought; and
(B) comes from circumstances peculiar to the property, not
from conditions that are general to the neighborhood.
(ii) In determining whether or not enforcement of the zoning ordinance would cause unreasonable hardship under Subsection (2)(a),
the board of adjustment may not find an unreasonable hardship if the
hardship is self-imposed or economic.
(c) In determining whether or not there are special circumstances attached to the property under Subsection (2)(a), the board of adjustment
may find that special circumstances exist only if the special circumstances:
(i) relate to the hardship complained of; and
(ii) deprive the property of privileges granted to other properties in
the same district.
(3) The applicant shall bear the burden of proving that all of the conditions
justifying a variance have been met.
(4) Variances run with the land.
(5) The board of adjustment and any other body may not grant use variances.
(6) In granting a variance, the board of adjustment may impose additional
requirements on the applicant that will:
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(a) mitigate any harmful affects of the variance; or
(b) serve the purpose of the standard or requirement that is waived or
modified.
History: C. 1953, 10-9-707, enacted by L.
1991, ch. 235, § 39; 1992, ch. 23, § 19.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, deleted a comma
from Subsection (1) and in Subsection (2)(b)(i)
substituted "Subsection (2)(a)" for "this subsec-

tion" and added the language "the alleged
hardship" to the introductory language in Subsection (b)(i) and deleted it from the beginning
of Subsections (b)(i)(A) and (B).
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS
ANALYSIS

City council.
Purchaser's awareness of noncompliance.
Showing required for variance.
Variations allowed.
City council.
An ordinance making the city council, rather
than the Board of Adjustment, the decisionmaking authority with regard to the granting
of variances, and making the statutory 30-day
appeal period nearly impossible to meet by requiring that the variance applicant seek approval from the planning commission and the
city council, violated former § 10-9-12. Chambers v. Smithfield City, 714 P.2d 1133 (Utah
1986).
Purchaser's awareness of noncompliance.
When a purchaser buys a lot not in compliance with the district zoning requirements,
and he has knowledge of the noncompliance at
the time of the purchase, he is not entitled to a
variance; to rule to the contrary would make a
mockery of the district zoning plan. Chambers
v. Smithfield City, 714 P.2d 1133 (Utah 1986).
Showing required for variance.
In order to justify a variance, an applicant
must show at a minimum that variance would
not substantially affect the comprehensive zoning plan; that there are special conditions with

regard to the property; that unnecessary hardship would result if the variance was not
granted; and that substantial property rights
enjoyed by other property in the area would be
denied. Xanthos v. Board of Adjustment, 685
P.2d 1032 (Utah 1984).
What must be shown by an applicant for a
variance is that the property itself contains
some special circumstances that relate to the
hardship complained of and that granting a
variance to take this into account would not
substantially affect the zoning plan; it is not
enough to show that the property for which the
variance is requested is different in some way
from the surrounding property. Xanthos v.
Board of Adjustment, 685 P.2d 1032 (Utah
1984).
A showing of economic loss alone is not sufficient to demonstrate hardship for purposes of
the granting of a variance; the economic loss
must be tied to special circumstances. Chambers v. Smithfield City, 714 P.2d 1133 (Utah
1986).
Variations allowed.
Powers of board are limited to minor and
practical difficulties, to such variations in detail and construction as the inspector himself
might have allowed, rather than to changes in
use. Walton v. Tracy Loan & Trust Co., 97
Utah 249, 92 P.2d 724 (1939).

COLLATERAL REFERENCES

Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 829 et seq.
C.J.S. - 101A C.J.S. Zoning and Land Planning § 228 et seq.

A.L.R. - Requirement that zoning variances or exceptions be made in accordance with
comprehensive plan, 40 A.L.R.3d 372.
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District court review of board of adjustment decision.

(1) Any person adversely affected by any decision of a board of adjustment
may petition the district court for a review of the decision.
(2) In the petition, the plaintiff may only allege that the board of adjustment's decision was arbitrary, capricious, or illegal.
(3) The petition is barred unless it is filed within 30 days after the board of
adjustment's decision is final.
(4) (a) The board of adjustment shall transmit to the reviewing court the
record of its proceedings including its minutes, findings, orders and, if
available, a true and correct transcript of its proceedings.
(b) If the proceeding was tape recorded, a transcript of that tape recording is a true and correct transcript for purposes of this subsection.
(5) (a) (i) If there is a record, the district court's review is limited to the
record provided by the board of adjustment.
(ii) The court may not accept or consider any evidence outside the
board of adjustment's record unless that evidence was offered to the
board of adjustment and the court determines that it was improperly
excluded by the board of adjustment.
(b) If there is no record, the court may call witnesses and take evidence.
(6) The court shall affirm the decision of the board of adjustment if the
decision is supported by substantial evidence in the record.
(7) (a) The filing of a petition does not stay the decision of the board of
adjustment.
(b) (i) Before filing the petition, the aggrieved party may petition the
board of adjustment to stay its decision.
(ii) Upon receipt of a petition to stay, the board of adjustment may
order its decision stayed pending district court review if the board of
adjustment finds it to be in the best interest of the municipality.
(iii) After the petition is filed the petitioner may seek an injunction staying the board of adjustment's decision.
History: C. 1953, 10-9-708, enacted by L.
1991, ch. 235, § 40.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS

r

porting to vest the city council with the final
determination
of conditional use permits.
Davis County v. Clearfield City, 756 P.2d 704
(Utah Ct. App.), cert. denied, 765 P.2d 1278
(1988).

ANALYSIS

Applicability.
City may not circumvent procedure.
Effect of failure to appeal.
Mandamus.
Scope of review.
Applicability.
Former§ 10-9-15 applied only to municipalities, not to counties. Sandy City v. Salt Lake
County, 827 P.2d 212 (Utah 1992).
City may not circumvent procedure.
City lacked power to alter the scope and procedure for review by means of an ordinance
providing for review of decisions "of the board
of adjustment or the city council," thereby pur-

Effect of failure to appeal.
Failure of defendants to appeal from decision
of board of adjustment denying them right to
construct and operate funeral home in residential district would not prevent them from setting up defense that ordinance was arbitrary
and unreasonable, since board of adjustment
had no authority itself to rezone. Provo City v.
Claudin, 91 Utah 60, 63 P.2d 570 (1936).
Defendants, who were enjoined from operating funeral home in residential district estab-
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lished by ordinance, could not set up defense
that ordinance was arbitrary and unreasonable
because district included territory that was
commercial, where matter was never called to
attention of proper city commission and statute
provided right of appeal from decision of such
commission. Provo City v. Claudin, 91 Utah
60, 63 P.2d 570 (1936).

Mandamus.
Mandamus was not available to compel issuance of building permit to applicant who ignored right to relief under section providing for
judicial review. Crist v. Mapleton City, 28
Utah 2d 7, 497 P.2d 633 (1972).
Scope of review.
By statute, the governing body of a city is
granted discretionary power to district and
zone cities for various purposes that are to the
public interest; and the exercise of that power
will not be interfered with by the courts unless
the discretion is abused. Phi Kappa Iota Fraternity v. Salt Lake City, 116 Utah 536, 212
P.2d 177 (1949).
Fact that a person's half lot might be more
profitably used for commercial than for residential purposes or that it has become unsuited
for residential purposes does not show discrimination or reveal arbitrary action which would
authorize the court to set aside the holding of
the city authorities to refuse a request for rezoning the lot. Dowse v. Salt Lake City Corp.,
123 Utah 107, 255 P.2d 723 (1953).
The exercise of the zoning power is a legislative function and activity. The wisdom of the
plan, the necessity, the number, nature, and

10-9-708

boundaries of the district are matters which lie
in the discretion of the city authorities, and
only if their action is confiscatory, discriminatory, or arbitrary may a court set aside their
action. Dowse v. Salt Lake City Corp., 123
Utah 107, 255 P.2d 723 (1953).
Where complaint alleged that zoning ordinance changes constituted an abuse of discretion by the city commission in that the changes
(1) were contrary to the city's comprehensive
zoning plan, (2) did not tend to promote the
health, safety, and general welfare of the city,
(3) arbitrarily intermingled business with residential property, and (4) were not adopted pursuant to proper notice, and where plaintiffs offered to prove that the city planning commission had recommended the changes not be
made, genuine issues of fact affecting the validity of the ordinance were raised and should
have been resolved by trial. Naylor v. Salt
Lake City Corp., 16 Utah 2d 192, 398 P.2d 27
(1965).
Although wisdom and nature of zoning
power has been left to discretion of city authorities, courts may still intervene and set aside a ,
city's action if an ordinance is confiscatory, discriminatory or unreasonable. Gibbons & Reed
Co. v. North Salt Lake City, 19 Utah 2d 329,
431 P.2d 559 (1967).
Where an administrative record has been
preserved, the matter should be reviewed on
the record, and a de novo trial is inappropriate.
Sandy City v. Salt Lake County, 794 P.2d 482
(Utah Ct. App. 1990), rev'd on other grounds,
827 P.2d 212 (Utah 1992).

COLLATERAL REFERENCES
Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 1019 et seq.
C.J.S. - 101A C.J.S. Zoning and Land Planning § 265 et seq.
A.L.R. - Purchaser nf real property as precluded from attacking validity of zoning regulation existing at the time of the purchase and
affecting the purchased property, 17 A.L.R.3d
743.
Mandamus to compel zoning officials to can-

eel permit granted in violation of zoning regulation, 68 A.L.R.3d 166.
Standing of owner of property adjacent to
zoned property, but not within territory of zoning authority, to attack zoning, 69 A.L.R.3d
805.
Standing of zoning board of appeals or similar body to appeal reversal of its decision, 13
A.L.R.4th 1130.
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PART 8

SUBDIVISIONS
10-9-801. Enactment

of subdivision

ordinance.

The legislative body of any municipality may enact a subdivision ordinance
requiring that a subdivision plat comply with the provisions of the subdivision
ordinance and be approved as required by this part before:
(1) it may be filed or recorded in the county recorder's office; and
(2) lots may be sold.
History: C. 1953, 10-9-801, enacted by L.
1991, ch. 235, § 41; 1992, ch. 23, § 20.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, deleted the subsection designation (1) from the introductory
language, redesignated former Subsections

(l)(a) and (l)(b) as (1) and (2), and deleted former Subsection (2), which is now Subsection (2)
of §§ 10-9-805 and 10-9-806.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS
ANALYSIS

Class action.
-Denial of status.
Scope of authority.

Class action.
- Denial of status.
Trial court did not abuse its discretion in
denying class action status to subdivision developers whose claims were not so insubstantial that joinder or individual suits would not
merit the cost of challenging an ordinance imposing an impact fee as a condition to granting
plat approval. Call v. City of West Jordan, 727
P.2d 180 (Utah 1986).

Scope of authority.
A city ordinance requiring subdividers to
dedicate 7 percent of the subdivided land to the
city, or pay the equivalent of that value in
cash, for flood control and/or parks and recreation facilities was within the scope of authority and responsibility of the city government in
the promotion of the health, safety, morals and
general welfare of the community. Call v. City
of West Jordan, 606 P.2d 217 (Utah 1979). See
also Call v. City of West Jordan, 614 P.2d 1257
(Utah 1980) (subdivider could try to show ordinance invalid as applied to it); Call v. City of
West Jordan, 727 P.2d 180 (Utah 1986) (ordinance held invalid on other grounds).

COLLATERAL REFERENCES

Utah Law Review. -The Failure of Subdivision Control in the Western United States: A
Blueprint for Local Government Action, 1988
Utah L. Rev. 569.

10-9-802.

Preparation

-

Am. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 801 et seq.
A.L.R. - Mandamus to compel zoning officials to cancel permit granted in violation of
zoning regulation, 68 A.L.R.3d 166.

Adoption.

(1) The planning commission shall:
(a) prepare and recommend a proposed subdivision ordinance to the
legislative body that regulates the subdivision of land in the municipality;
(b) hold a public hearing on the proposed subdivision ordinance before
making its final recommendation to the legislative body; and
(c) provide reasonable notice of the public hearing at least 14 days
before the date of the hearing.
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(2) The legislative

body shall:
(a) hold a public hearing on the proposed subdivision ordinance recommended to it by the planning commission; and
(b) provide reasonable notice of the public hearing at least 14 days
before the date of the hearing.
(3) After the public hearing, the legislative body may:
(a) adopt the subdivision ordinance as proposed;
(b) amend the subdivision ordinance and adopt or reject it as amended;
or
(c) reject the ordinance.
History: C. 1953, 10-9-802, enacted by L.
1991, ch. 235, § 42; 1992, ch. 23, § 21.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, added new Subsection (l)(c), designated Subsection (2)(a),

10-9-803. Amendments

added Subsection (2)(b), and made related stylistic changes.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

to subdivision

ordinance.

(1) The legislative body may amend the provisions of the subdivision ordinance if the proposed amendment was proposed by or submitted to the planning commission for its approval, disapproval, or suggestions.
(2) The legislative body and the planning commission shall comply with the
procedures contained in Section 10-9-802 in adopting an amendment to the
subdivision ordinance.
History: C. 1953, 10-9-803, enacted by L.
1991, ch. 235, § 43.

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-804. Maps and plats required.
(1) Whenever any lands are laid out and platted, the owner of those lands
shall cause an accurate map or plat to be made of them that sets forth and
describes:
(a) all the parcels of ground laid out and platted, by their boundaries,
course, and extent, and whether they are intended for streets or other
public uses, together with any areas that are reserved for public purposes;
and
(b) all blocks and lots intended for sale, by numbers, and their precise
length and width.
(2) (a) The owner of the land shall acknowledge the map or plat before an
officer authorized by law to take the acknowledgement of conveyances of
real estate.
(b) The surveyor making the map or plat shall certify it.
(c) The legislative body shall approve the map or plat as provided in
this part.
(3) After the map or plat has been acknowledged, certified, and approved,
the owner of the land shall file and record it in the county recorder's office in
the county in which the lands platted and laid out are situated.
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History: C. 1953, 10-9-804, enacted by L.
1991, ch. 235, § 44.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

Cross-References. - Approval necessary
to recording, § 17-21-8.
Fee for recording, § 21-2-3.

NOTES TO DECISIONS
ANALYSIS

Approval of council.
Approval under council-mayor form of government.
Conditions for approval.
-Fees.
Location of streets.
-Present
use.

Approval of council.
Although the city engineer and the planning
and zoning commission approved a subdivision
plat requiring a six-inch water line to connect
with the city water system, the city council
could refuse to approve the plat unless an
eight-inch water line was provided for. Wright
Dev., Inc. v. City of Wellsville, 608 P.2d 232
(Utah 1980).
Approval under council-mayor form of
government.
Under a council-mayor form of government,
approval of subdivision plat by mayor pursuant to an ordinance adopted by city council pro-

viding for such approval satisfies the approval
requirements of this section. Martindale v. Anderson, 581 P.2d 1022 (Utah 1978).

Conditions for approval.
-Fees.
Requiring subdivider to pay a water connection fee and a park improvement fee as a condition to connection of the subdivision to the city
water main and as a condition to final approval
of the subdivider's plat would be valid if such
fees were reasonable. Hanberry Dev. Corp. v.
South Jordan City, 631 P.2d 899 (Utah 1981).
Location of streets.
-Present
use.
The court rejected as unsound the argument
that streets could not be located on the plat of a
township unless the street was already in use.
Hall v. North Ogden City, 109 Utah 304, 166
P.2d 221, judgment set aside on other grounds
on rehearing, 109 Utah 325, 175 P.2d 703
(1946).

COLLATERAL REFERENCES

C.J.S. -

26 C.J.S. Dedication § 22.

10-9-805.

r

Subdivision

approval

procedure.

(1) A person may not file or record a plat of a subdivision of land in the
county recorder's office unless a recommendation has been received from the
planning commission and:
(a) it has been approved by:
(i) the legislative body; or
(ii) other officers that the legislative body designates in an ordinance; and
(b) the approvals are entered in writing on the plat by the mayor or
chairperson of the legislative body or by the other officers designated in
the ordinance.
(2) In municipalities under the council-mayor form of government, Section
10-3-1219.5 governs.
History: C. 1953, 10-9-805, enacted by L.
1991, ch. 235, § 45; 1992, ch. 23, § 22.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, designated as
Subsection (1) and made a stylistic change in
the introductory language and added "unless a
recommendation has been received from the

planning commission and" at the end, redesignated former Subsections (1), (l)(a), (l)(b), and
(2) as (l)(a), (l)(a)(i), (l)(a)(ii), and (l)(b), and
added Subsection (2).
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.
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10-9-806. Exemptions

10-9-807

from plat requirement.

(1) In subdivisions of less than ten lots, land may be sold by metes and
bounds, without the necessity of recording a plat if:
(a) a recommendation has been received from the planning commission;
(b) the subdivision has been approved by:
(i) the legislative body; or
(ii) other officers that the legislative body designates in an ordinance;
(c) the subdivision is not traversed by the mapped lines of a proposed
street as shown in the general plan and does not require the dedication of
any land for street or other public purposes; and
(d) if the subdivision is located in a zoned area, each lot in the subdivision meets the frontage, width, and area requirements of the zoning ordinance or has been granted a variance from those requirements by the
board of adjustment.
(2) In municipalities under the council-mayor form of government, Section
10-3-1219.5 governs.
History: C. 1953, 10-9-806, enacted by L.
1991, ch. 235, § 46; 1992, ch. 23, § 23.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, designated the introductory language as Subsection (1), deleted
former Subsection (1) which required approval

10-9-807. Dedication

in writing, added Subsections (l)(a) and (l)(b),
redesignated former Subsections (2) and (3) as
(l)(c) and (l)(d), and added Subsection (2).
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

of streets.

(1) Maps and plats, when made, acknowledged, filed, and recorded according to the procedures specified in this part, operate as a dedication of all
streets and other public places, and vest the fee of those parcels of land in the
municipality for the public for the uses named or intended in those maps or
plats.
(2) The dedication established by this section does not impose liability upon
the municipality for streets and other public places that are dedicated in this
manner but unimproved.
History: C. 1953, 10-9-807, enacted by L.
1991, ch. 235, § 47.

Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS
ANALYSIS

Duty to complete improvements.
Effect of dedication.
-Fee title.
Location of streets.
-Present
use.
Rights of owners of abutting land.
-Boundary by acquiescence.
-Damages.

Duty to complete improvements.
Former § 57-5-4 created a duty on the part

of a city to bring about the completion of subdivision improvements where a subdivision developer has contracted with the city to install
the improvements at his own expense, and the
city has received commitments from banks or
mortgage companies to deposit funds in escrow
to pay for the improvements. Cox v. Utah Mtg.
& Loan Corp., 716 P.2d 783 (Utah 1986).

Effect of dedication.
-Fee title.
Former§ 57-5-4, when read with§
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and former§ 27-3-3, clearly indicated that the
Legislature did not regard the dedication to the
public of a street in a platted subdivision as the
surrender of an easement with retention of the
fee to the corpus in the abutting owner. White
v. Salt Lake City, 121 Utah 134, 239 P.2d 210
(1952).
A statutory dedication by the filing of plats
of a subdivision vests a fee title in the municipality or county to the streets shown therein.
Oregon Short Line R.R. v. Murray City, 2 Utah
2d 427, 277 P.2d 798 (1954).

Location of streets.
-Present
use.
The court rejected as unsound the argument
that streets could not be located on the plat of a
township unless the street was already in use.
Hall v. North Ogden City, 109 Utah 304, 166
P.2d 221, judgment set aside on other grounds

on rehearing,
(1946).

109 Utah 325, 175 P.2d 703

Rights of owners of abutting land.
-Boundary
by acquiescence.
Where county owned street separating property owned by two parties, the doctrine of
boundary by acquiescence could not apply
since the requirement that the parties be "adjoining" landowners was not met. Condas v.
Willesen, 674 P.2d 115 (Utah 1983).
-Damages.
The owner of abutting land is not entitled to
damages for the laying of a city water main in
a street in a platted subdivision where the permission of the commissioners of the county in
which the street is situated has been obtained.
White v. Salt Lake City, 121 Utah 134, 239
P.2d 210 (1952).

COLLATERAL REFERENCES
C.J.S. -

26 C.J.S. Dedication § 22.

10-9-808. Vacating or changing

a subdivision

plat.

(1) (a) The governing body of a municipality may, with or without a petition, consider any proposed vacation, alteration, or amendment of a subdivision plat, any portion of a subdivision plat, or any street, lot, or alley
contained in a subdivision plat at a public hearing.
(b) If a petition is filed, the governing body shall hold the public hearing within 45 days after it is filed.
(2) Any fee owner, as shown on the last county assessment rolls, of land
within the subdivision that has been laid out and platted as provided in this
part may, in writing, petition the legislative body to have the plat, any portion of it, or any street or lot contained in it, vacated, altered, or amended as
provided in this section.
(3) A petition to vacate, alter, or amend an entire plat, a portion of a plat, or
a street or lot contained in a plat shall include:
(a) the name and address of all owners of record of the land contained
in the entire plat;
(b) the name and address of all owners of record of land adjacent to any
street that is proposed to be vacated, altered, or amended; and
(c) the signature of each of these owners who consents to the petition.
(4) (a) Petitions that lack the consent of all owners referred to in Subsection (3) may not be scheduled for consideration at a public hearing before
the legislative body until the notice required by this part is given.
(b) The petitioner shall pay the cost of the notice.
(5) When the legislative body proposes to vacate, alter, or amend a subdivision plat, or any street or lot contained in a subdivision plat, they shall consider the issue at a public hearing after giving the notice required by this
part.
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History: C. 1953, 10-9-808, enacted by L.
1991, ch. 235, § 48.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS
Statutory history.
The origin of former section in the Laws of
1894 and its later status are given in Hall v.

North Ogden City, 109 Utah 304, 166 P.2d 221,
judgment set aside on other grounds on rehearing, 109 Utah 325, 175 P.2d 703 (1946).

COLLATERAL REFERENCES
Utah Law Review. -The Failure of Subdivision Control in the Western United States: A
Blueprint for Local Government Action, 1988
Utah L. Rev. 569.

10-9-809.

C.J.S. -

26 C.J.S. Dedication § 60.

Notice of hearing for plat change.

(1) The legislative body shall give notice of the date, place, and time of a
hearing before them to consider a vacation, alteration, or amendment without
a petition or to consider any petition that does not include the consent of all
land owners as required by Section 10-9-808 by mailing the notice of hearing
to all owners referred to in Section 10-9-808, addressed to their mailing addresses appearing on the rolls of the county assessor of the county in which
the land is located.
(2) If the proposed change involves the vacation, alteration, or amendment
of a street, the legislative body shall give notice of the date, place, and time of
the hearing by:
(a) mailing notice as required in Subsection (1); and
(b) either:
(i) publishing the notice once a week for four consecutive weeks
before the hearing in a newspaper of general circulation in the municipality in which the land subject to the petition is located; or
(ii) if there is no newspaper of general circulation in the municipality, post the notice for four consecutive weeks before the hearing
in three public places in that municipality.
History: C. 1953, 10-9-809, enacted by L.
1991, ch. 235, § 49.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

10-9-810. Grounds for vacating

or changing

a plat.

(1) (a) Within 30 days after the public hearing required by this part, the
legislative body shall consider the petition.
(b) If the legislative body is satisfied that neither the public nor any
person will be materially injured by the proposed vacation, alteration, or
amendment, and that there is good cause for the vacation, alteration, or
amendment, the legislative body, by ordinance, may vacate, alter, or
amend the plat, any portion of the plat, or any street or lot.
(c) The legislative body shall ensure that the vacation, alteration, or
amendment is recorded in the office of the county recorder in which the
land is located.
(2) An aggrieved party may appeal the legislative body's decision to district
court as provided in Section 10-9-1001.
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History: C. 1953, 10-9-810, enacted by L.
1991, ch. 235, § 50.

Effective Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

NOTES TO DECISIONS

Civil liability.
The purpose of former §§ 57-5-5 and
17-27-21 was to impose a duty running to the

sovereign, so a violation thereof did not necessarily give rise to civil liability. Ellis v. Hale,
13 Utah 2d 279, 373 P.2d 382 (1962).

COLLATERAL REFERENCES

C.J.S. -

26 C.J.S. Dedication § 23.

10-9-811.

Penalties.

(1) (a) Any county recorder who files or records a plat of a subdivision
without the approvals required by this part is guilty of a misdemeanor.
(b) Any plat of a subdivision filed or recorded without the approvals
required by this part is void.
(2) (a) Any owner or agent of the owner of any land located in a subdivision
as defined in this part who transfers or sells any land in that subdivision
before a plan or plat of the subdivision has been approved and recorded as
required in this part is guilty of a violation of this part for each lot or
parcel transferred or sold.
(b) The description by ·metes and bounds in the instrument of transfer
or other documents used in the process of selling or transferring does not
exempt the transaction from a violation or from the penalties or remedies
provided in this part.
History: C. 1953, 10-9-811, enacted by L.
1991, ch. 235, § 51.
Effective Dates. - Laws 1991, ch. 235,
§ 110 makes the act effective on July 1, 1992.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

PART 9

SOLAR ENERGY ACCESS
10-9-901.

Restrictions

for solar and other energy devices.

(1) The legislative body, in order to protect and ensure access to sunlight for
solar energy devices, may adopt regulations governing legislative subdivision
development plans that relate to the use of restrictive covenants or solar
easements, height restrictions, side yard and setback requirements, street and
building orientation and width requirements, height and location of vegetation with respect to property boundary lines, and other permissible forms of
land use controls.
(2) The legislative body may refuse to approve or renew any plat or subdivision plan, or dedication of any street or other ground, if the deed restrictions,
covenants, or similar binding agreements running with the land for the lots or
parcels covered by the plat or subdivision prohibit or have the effect of prohibiting reasonably sited and designed solar collectors, clotheslines, or other
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energy devices based on renewable resources from being installed on buildings erected on lots or parcels covered by the plat or subdivision.
History: C. 1953, 10-9-901, enacted by L.
1991, ch. 235, § 52.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

PART 10
APPEALS AND ENFORCEMENT
10-9-1001. Appeals.
(1) No person may challenge in district court a municipality's land use
decisions made under this chapter or under the regulation made under authority of this chapter until that person has exhausted his administrative
remedies.
(2) Any person adversely affected by any decision made in the exercise of
the provisions of this chapter may file a petition for review of the decision
with the district court within 30 days after the local decision is rendered.
(3) The courts shall:
(a) presume that land use decisions and regulations are valid; and
(b) determine only whether or not the decision is arbitrary, capricious,
or illegal.
History: C. 1953, 10-9-1001, enacted by L.
1991, ch. 235, § 53; 1992, ch. 30, § 13.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, made grammatical changes in Subsection (1).

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

COLLATERAL REFERENCES

Arn. Jur. 2d. - 83 Am. Jur. 2d Zoning and
Planning § 1019 et seq.

C.J.S. - 101A C.J.S. Zoning and Land Planning § 265 et seq.

10-9-1002. Enforcement.
(1) (a) A municipality or any owner of real estate within the municipality
in which violations of this chapter or ordinances enacted under the authority of this chapter occur or are about to occur may, in addition to
other remedies provided by law, institute:
(i) injunctions, mandamus, abatement, or any other appropriate
actions; or
(ii) proceedings to prevent, enjoin, abate, or remove the unlawful
building, use, or act.
(b) A municipality need only establish the violation to obtain the injunction.
(2) (a) The municipality may enforce the ordinance by withholding building permits.
(b) It is unlawful to erect, construct, reconstruct, alter, or change the
use of any building or other structure within a municipality without
approval of a building permit.
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(c) The municipality may not issue a building permit unless the plans
of and for the proposed erection, construction, reconstruction, alteration,
or use fully conform to all regulations then in effect.
History: C. 1953, 10-9-1002, enacted by L.
1991, ch. 235, § 54.

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

COLLATERAL REFERENCES
A.L.R. - Laches as defense in suit by governmental entity to enjoin zoning violation, 73
A.L.R.4th 870.

10-9-1003.

Penalties.

(1) The municipal legislative body may, by ordinance, establish civil penalties for violations of any of the provisions of this chapter or of any ordinances
adopted under the authority of this chapter.
(2) Violation of any of the provisions of this chapter or of any ordinances
adopted under the authority of this chapter are punishable as a class C misdemeanor upon conviction either:
(a) as a class C misdemeanor; or
(b) by imposing the appropriate civil penalty adopted under the authority of this section.
History: C. 1953, 10-9-1003, enacted by L.
1991, ch. 235, § 55; 1992, ch. 23, § 24.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, added Subsection
(1), designated Subsection (2), and added "either" to precede new Subsections (2)(a) and
(2)(b).

Effective

Dates. -

Laws 1991, ch. 235,

§ 110 makes the act effective on July 1, 1992.

Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

CHAPTER 10
CITIES OF FIRST AND SECOND CLASS
(Repealed

10-10-1 to 10-10-75.

by Laws 1961, ch. 24, § 2; 1977, ch.
48, § 1; 1979, ch. 31, § 1;
1988, ch. 169, § 66.)

Repealed.

Repeals. - Laws 1988, ch. 169, § 66 repeals
§ 10-10-1, Utah Code Annotated 1953, relating
to division of city into wards, effective April 25,
1988.
Sections 10-10-2 to 10-10-8 (Utah Code Annotated 1953; L. 1957, ch. 20, § 1), relating to
budget system, were repealed by Laws 1961,
ch. 24, § 2.
Sections 10-10-9 to 10-10-22 (Utah Code Annotated 1953; L. 1953, ch. 20, § 1; 1955, ch. 16,
§ 1; 1955, ch. 17, § 1), relating to the civil ser-

vice commission, were repealed by § 10-1-114,
enacted by Laws 1977, ch. 48, § 1. For present
provisions, see § 10-3-1001 et seq.
Sections 10-10-23 to 10-10-75 (L. 1961, ch.
24, § 1; 1967, ch. 24, § 1; 1971, ch. 14, § 1;
1972 (1st S.S.), ch. 1, §§ 1 to 12; 1973 (1st S.S.),
ch. 1, § 1), the Uniform Municipal Fiscal Procedures Act, were repealed by Laws 1979, ch.
31, § 1. For present provisions, see §§ 10-6-101
to 10-6-159.
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